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BEFORE THE 
FEDERAL COMMUNICATIONS COMMISSION 

WASHINGTON, D.C. 20554 
 

In the Matter of     ) 
       ) CG Docket No. 02-278 
Petitioner of Financial Carrier Services, Inc.  ) 
For Retroactive Waiver     ) CG Docket No. 05-338  
OF 47 C.F.R. §64.1200(a)(4)(iv)   ) 
 

PETITION FOR RETROACTIVE WAIVER 
 

 Pursuant to Section 1.3 of the Commissions’ Rules, 47 C.F.R. §  1.3, and Paragraph 30 of 

the Commission’s Order, CG Docket Nos. 02-278, 05-338, FCC 14-164 (rel. Oct. 30, 2014), 

Petitioner Financial Carrier Services, Inc. (“Petitioner” or “FCS”), through its attorneys, 

respectfully requests that the Commission grant a retroactive waiver of the opt-out notice 

requirement in Section 64.1200(a)(4)(iv) of its rules. 

I. INTRODUCTION & BACKGROUND 

 FCS is a corporation headquartered in Broward County, Florida that offers factoring 

services to trucking companies.1 FCS has sales agents who target asset-based trucking companies 

and inform them of FCS’s services.2 It is FCS’s general policy to first call potential trucking 

company customers and, after obtaining their consent, either fax or e-mail the trucking 

companies additional information.3  

 As the Commission is aware, opportunistic plaintiff attorneys are frequently filing 

putative class action lawsuits seeking windfall recoveries for alleged violations of the Telephone 

Consumer Protection Act’s (the “TCPA”) prohibition on sending unsolicited facsimile 

advertisements.  These putative class action lawsuits oftentimes expose businesses to millions, if 

not billions, of dollars in liability for purported violations of the TCPA that, at best, have a 

1 Declaration of Derek T. Skea, at ¶ 3, dated April 7, 2015, attached hereto as Exhibit 1 (“Skea Declaration”). 
2 Id. at ¶ 4. 
3 Id. at ¶ 5.
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minimal effect on the recipient of the facsimile advertisements.  The named plaintiffs in such 

cases often participate in name only, deferring entirely to their respective counsel in the hopes of 

gaining some monetary award to compensate them for the nuisance of receiving a facsimile.  The 

plaintiff attorneys, however, reap a windfall in attorney fees and costs, in part, for the failure of 

the businesses to provide opt-out notice on facsimiles that their customers have consented to 

receive. 

 FCS is currently defending one such TCPA lawsuit in the United States District Court for 

the Northern District of Illinois, Case No. 15-cv-00765.4  The TCPA lawsuit in which FCS is 

currently defending alleges that Plaintiff received one unsolicited facsimile from FCS in April 

2014.  In seeking to represent a nationwide putative class of individuals and entities, Plaintiff 

alleges that FCS “transmitted as part of a mass broadcasting, or “blast,” of faxes.”5  Since receipt 

of the class action complaint in the Northern District of Illinois FCS has revised its facsimiles to 

comport with the specific requirements of 47 CFR 64.1200(a)(4).6 

 This petition does not seek to have the Commission determine the merit, propriety or 

truthfulness of Plaintiff’s claims and allegations or FCS’s defenses, such as whether Plaintiff or 

any other of the putative class members invited or consented to receive the purported facsimiles 

at issue, whether an established business relationship existed, or whether the purported facsimiles 

at issue are “advertisements” as contemplated by the TCPA.  Such determinations are properly 

left to the consideration of the district court.  Rather, FCS seeks only a limited retroactive waiver 

from 47 C.F.R.  § 64.1200(a)(4)(iv) consistent with the retroactive waivers that the Commission 

has provided to other similarly situated entities. 

 A. The Telephone Consumer Protection Act and the Commission’s Regulations 

4 Id. at ¶ 6.   
5 See Ex. 2 at ¶ 21. 
6 Skea Declaration at ¶ 9.
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 The Telephone Consumer Protection Act (“TCPA”) prohibits the use of any telephone, 

facsimile machine, computer, or other device to send an “unsolicited advertisement” to a 

facsimile machine.  47 U.S.C. §227(b)(1)(C).  The TCPA was amended in 2005 by the Junk Fax 

Prevention Act (“JFPA”).  See Junk Fax Prevention Act of 2005, Pub. L. no. 109-21, 119 Stat. 

359 (2005).  Relevant to the issues raised herein, the JFPA codified an exception to the 

prohibition for companies that send facsimile advertisements to those individuals and entities 

with whom the companies have an established business relationship. See 47 U.S.C. § 

227(b)(1)(C)(i). 

 The Commission amended the rules concerning fax transmission to reflect the changes 

brought about by the JFPA.  See In re Rules and Regulations Implementing the Telephone 

Consumer Protection Act of 1991, Junk Fax Prevention Act of 2005, CG Docket Nos. 02-278 & 

05-338, Report and Order and Third Order on Reconsideration, 21 FCC Rcd. 3787 (2006) (the 

“Junk Fax Order”). The Junk Fax Order adopted a rule stating that a facsimile advertisement 

“sent to a recipient that has provided prior express invitation or permission to the sender must 

include an opt-out notice that complies with the requirements in paragraph (a)(4)(iii) of this 

section.”  47 C.F.R. § 64.1200(a)(4)(iv).  However, the Junk Fax Order also contained a footnote 

that further stated “the opt-out notice requirements only applies to communication that constitute 

unsolicited advertisements.”  Junk Fax Order, 21 FCC Rcd. at 3810, fn. 154. (Emphasis added). 

 B. The Commission’s October 30, 2014, Order 

 On October 30, 2014, the Commission issued Order FCC 1-164 (the “Oct. 30 Order”) 

regarding the requirement that opt-out notices be provided on facsimile advertisements, 

confirming the rules adopted by the Junk Fax Order, regardless of whether the recipient had 

consented to receiving the facsimile.  In addition to its findings, and of paramount importance to 
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this petition, the Commission granted retroactive waivers of the opt-out requirement to the 

petitioners to provide “temporary relief from any past obligation to provide the opt-out notice to 

such recipients required by [the Commission’s] rules.”  Oct. 30 Order, ¶ 1. 

 Specifically, two factors were instrumental to the Commission’s determination to grant 

the retroactive waivers.  First, the Commission noted the language in a footnote in the Junk Fax 

Order which stated that “the opt-out notice requirement only applies to communications that 

constitute unsolicited advertisements.” Junk Fax Order, 21 FCC Rcd. at 3810, fn. 154; Oct. 30 

Order ¶ 24.  Second, the Commission noted the “lack of explicit” notice regarding the new opt-

out requirement on facsimile advertisements transmitted with the prior consent of the recipient.  

Oct. 30 Order ¶ 25. Because confusion resulted from these two special circumstances, the 

Commission found good cause to grant the retroactive waivers of the rule enunciated in the Junk 

Fax Order, stating: 

The record indicates that inconsistency between a footnote contained in the Junk Fax 
Order and the rule caused confusion or misplaced confidence regarding the applicability 
of this requirement to faxes sent to those recipients who provided prior express 
permission. 

* * * 

Further, some commenters question whether the Commission provided adequate notice of 
its intent to adopt section 64.1200(a)(iv).  Although we find the notice adequate to satisfy 
the requirements of the Administrative Procedure Act, we acknowledge that the notice 
provided did not make explicit that the Commission contemplated an opt-out requirement 
on fax ads sent with the prior express permission of the recipient. 

* * * 

We find that this specific combination of factors presumptively establishes good cause 
for retroactive waiver of the rule. 

 
Oct. 30 Order, ¶¶ 24-26. 

 Given the lack of explicit notice and the contradictory footnote, the Commission found 

that there was a “confusing situation for businesses” which “left some business potentially 
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subject to significant damage awards under the TCPA’s private right of action or possible 

Commission enforcement.” Oct. 30 order, ¶ 27.  Accordingly, the Commission recognized that 

the TCPA’s legislative history makes clear our responsibility to balance legitimate business and 

consumer interests[,]” and determined that granting the requested retroactive waivers would 

serve the public interest.  Id. 

 After granting the retroactive waiver to the petitioning parties, the Commission stated 

that “[o]ther, similarly situated parties may also seek waivers such as those granted in this 

Order.” Oct. 30 Order, ¶ 30.  The Commission directed that parties making similar waiver 

requests make every effort to file within six months of the release of the Oct. 30 Order.  Id. 

II. FCS IS SIMILARLY SITUATED AND RESPECTFULLY REQUESTS A 
RETROACTIVE WAIVER OF THE OCT. 30 ORDER 

 
 A. The Allegations in the TCPA Lawsuit Against FCS 
 

As stated, FCS is a defendant in a putative class action lawsuit alleging violations of the 

TCPA, which is currently pending in the United States District Court for the Northern District of 

Illinois, Grok Lines, Inc. v. Financial Carrier Services, Inc. and Electronic Funds Source, LLC, 

Case No. 15-cv-00765 (the “Litigation”).  See Exhibit A to Skea Declaration.  The Plaintiff in 

the Litigation seeks to recover damages on behalf of itself and all others similarly situated on the 

grounds that FCS allegedly sent facsimile transmission in violation of the TCPA.  Specifically, 

plaintiff has alleged, in part, that the subject facsimiles do not contain opt-out notices that 

comply with the TCPA.  Plaintiff seeks to recover on behalf of all persons or entities that have 

received unsolicited faxes.  In the alternative, Plaintiff seeks to recover on behalf of all persons 

or entities that have received faxes that did not contain the opt-out notice. However, FCS will 

assert in the Litigation that it is not liable under the TCPA because, among other reasons, the 

members of the putative class consented to receiving the alleged facsimiles. 
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B. Good Cause Exists to Grant FCS a Waiver in these Circumstances 

 Under section 1.3 of the Commission’s rules, the Commission may suspend, revoke, 

amend, or waive any of its rules at any time “for good cause shown.” 47 C.F.R. § 1.3; see also 

Oct. 30 Order, ¶ 23; Northeast Cellular Tel. Co. v. FCC, 897 F. 2d 1164, 1166 (D.C. Cir. 1990).  

In addition to “good cause shown,” waiver also requires the Commission find that a waiver is in 

the public interest.  See Oct. 30 Order, ¶ 23; see also Northeast Cellular Tel. Co., 897 F. 2d at 

1166 (“The FCC may exercise its discretion to waive a rule where particulate facts would make 

strict compliance inconsistent with the public interest.”). The Commission has already 

determined that both of these requirements are satisfied in the context of the rule applying the 

opt-out notice requirement to solicited facsimiles.  See Oct. 30 Order, ¶ 26-27. 

 C. FCS is Similarly Situated to Parties Granted Waiver By the Oct. 30 Order 

 FCS is similarly situated to the parties that were granted retroactive waivers by the Oct. 

30 Order.  In the Litigation, FCS is alleged to have sent unsolicited facsimile transmissions that 

did not contain proper opt-out notices.  FCS contends that such facsimiles were sent with the 

prior consent of the recipients.7  FCS did not understand and was reasonably uncertain whether 

the opt-out requirement applied to solicited facsimiles.8  In short, as with the parties that were 

granted waivers by the Oct. 30 Order, FCS finds itself potentially subject to significant liability, 

as well as the costs of litigation, based on the application of a provision of the Junk Fax Order, 

regarding which the Commission has recognized there was confusion. Indeed, if Plaintiff in the 

Litigation is successful in obtaining class certification and FCS is found liable to have violated 

7 Skea Declaration at ¶ 7. 
8 Id. at ¶ 8. 
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the TCPA, FCA’s potential liability would substantially exceed its net worth and annual sales, 

thereby forcing FCS out of business.9 

 D. A Limited Retroactive Waiver is Appropriate 

 The Commission may granted a waiver where, as here, the underlying purpose of the rule 

would not be served or would be frustrated by application in the instant case, and granting the 

waiver would be in the public interest.  47 C.F.R. §1.925(b)(3)(i).  The Commission may also 

grant a waiver where, under the factual circumstances, application of the rule would be 

inequitable, unduly burdensome or contrary to the public interest.  47 C.F.R. § 1.925(b)(3)(ii); 

see also 47 C.F.R. § 1.3 (the Commission may waive any provision of its rules for good cause 

shown, at any time); Keller Commc’ns, Inc. v. F.C.C., 130 F.3d 1073, 1076 (D.C. Cir. 1997) 

(“The Commission may waive its rules if particular facts would make strict compliance 

inconsistent with the public interest.”) (internal quotations omitted). 

 Here, the underlying purpose of the Rule would not be served by applying the subject 

opt-out requirement to Petitioner.  The stated purpose of Section 64.1200 is to allow consumers 

to stop unwanted faxes.  This purpose would not be furthered by subjecting Petitioner to 

potentially significant liability for facsimile transmissions that did not contain proper opt-out 

notices where the recipients had provided prior express permission to receive such faxes and 

there was confusion regarding whether the opt-out requirement applied to such faxes. 

 Additionally, granting a limited and retroactive waiver to Petitioner would serve the 

public interest.  The factors that weighed in favor or granting a retroactive waiver to the parties 

addressed by the Oct. 30 Order are similarly applicable here.  Specifically, the confusing nature 

of the contradictory footnote and lack of explicit notice have yielded a situation in which 

9 Id. at ¶ 10.
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Petitioner may be exposed to significant liability, even though Petitioner believed it was 

complying with the TCPA. 

 For the same reasons, under these unique factual circumstances, requiring application of 

47 C.F.R. §64.1200(a)(4)(iv) to Petitioner would be inequitable. 

 Petitioner therefore respectfully requests a retroactive waiver of liability under the TCPA 

and the FCC’s regulations and orders relating to facsimiles transmissions sent to recipients who 

had provided prior express invitation or permission to receive such faxes, but where such faxes 

did not contain opt-out notices in compliance with Section 64.1200(a)(4)(iii) and (iv). 

 Petitioner understands and appreciates the importance of complying with the 

Commission’s rules, including the Junk Fax Order as clarified by the Oct. 30 Order, and has 

implemented procedures to ensure compliance going forward. 

 

Date:  April 7, 2015   Respectfully submitted 

      FINANCIAL CARRIER SERVICES, INC. 

s/Beth-Ann Krimsky      
BETH-ANN KRIMSKY (Fla. Bar No. 968418) 
Email: beth-ann.krimsky@gmlaw.com  
GREENSPOON MARDER, P.A. 
200 East Broward Boulevard, Suite 1800 
Fort Lauderdale, Florida  33301 
Telephone: (954) 527-2427 
Facsimile: (954) 333-4027 
 
Its Attorneys 

   

 










































